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IN THE REGIONAL COURT FOR THE REGION OF WESTERN CAPE HELD AT VREDENBURG
STATE






CASE:




V

OPPERMAN AND OTHERS

HEADS OF ARGUMENT FOR ACCUSED NUMBER 2 : WELCOME MASILANE
1. Search and Seizure

1.1
According to section 22 of the Criminal Procedure Act there are only three methods of which a legal search and seizure can take place. 
The first is with a signed warrant, the second with the consent of the person whom has authorization to give so over the premises or thirdly, if it is a matter of urgency and the time delay in acquiring a warrant would defeat the object of such a search. 
1.2
Section 14 of the Constitution reads that “Everyone has the right to privacy, which includes the right not to have (their person or home searched, property searched” 

1.3
This principle and the need to have one’s person and private residence protected from unwarranted searches by authority is identifiable in every democratic Bill of Rights across the globe. Article 17 of the ICCPR (1)No one shall be subject to arbitrary or unlawful interference with his privacy, family, home, or correspondence, nor to unlawful attacks upon his honor or reputation. (2) Everyone has the right to protection of the law against such interference of attacks.”  

1.4
This right is paramount and it is clear that not only is it the responsibility of law enforcement not to interfere with the privacy of an individual’s home. International law goes further to state that it is the job of the judiciary/government to protect this right and make sure it is never infringed. 

1.5
No search warrant was issued, even though the police officers left from the police station in order to perform the aforementioned search and seizure and could have easily obtained one, from the Captain who was on hand. There was a clear deliberate action on the part of the investigating officer to disregard and violate the rights of the accused [See S. v Motloutsi 1996 (1) SACR 78 (C).]

1.6
There can be no argument that the officer was inexperienced and should therefore be excused for his actions. This would then encourage the police force to select the most constitutionally ignorant officer to conduct all searches. Again See S. v Motloutsi 1996 (1) SACR 78 (C) at  87 H. “Namely that the less a police officer knew about the Constitution and, indeed, of the law itself, the more likely he would be to have the evidence which he obtained in breach of the law (and/or Constitution) admitted in Court.”

1.7
In today’s day where the police force is ripe with corruption and the media by mouth of Carte Blanche has reports of police officers themselves facing trumped up charges and apartheid style interrogation tactics.(Carte Blanche Sunday May 30, 2010)  The Police must be forced to develop and enlighten themselves and bring themselves up to a standard which is not appalling to the general public. It is in the interest of the judicial system and fairness for all trials that the police be required to obtain a warrant when it is so easily accessible, and make certain that they will not have to depend on a magistrate to allow illegally obtained evidence in using his/her discretion. 
1.8
The State did not argue and cannot show that this search was a matter of urgency. As stated by the officers, the house was surrounded by force reminiscent almost of a SWAT team. There was nowhere for the defendant to go, but stay put. The articles which were being searched for are not one’s that can be flushed down the drain such as drugs, or burnt like money. Therefore having the house surrounded ensured that the accused and the evidence the officers were trying to obtain would not be able to leave the premise, creating no need for an urgent search and seizure. 

1.9
It is clear from the evidence given that the state relies on the fact that permission were given to them by the owner of the house to search Mr. Masilane’s room. Kst Samuels stated that Mrs. Masilane, the accused’s grandmother, gave them permission to search the accused’s room.  
1.10 This evidence is contested by evidence of Mrs Masilane herself who testified that she never gave such permission because she was never asked for such.  She testified that she was merely requested where Mr Masilane was and thus his room and then the Police entered the premises.

1.11 Even if all of the evidence given by the Mrs. Masilane and shear logic are thrown out the window, the State must prove it has met its burden and is able to prove that consent was given, it must also prove that.

1.12 The person giving consent had the authority and control of the premise, and was not just the owner of the property. 

1.13 While Mrs. Masilane was the owner of the premises, she did not have the control and authorization to give consent for the searching of the accused’s room. The officers clearly could distinguish that this room was of the sole use and occupation of the accused, as the door was closed and they had also been told that was Mr. Masilane’s room. 
1.14 Therefore any consent would have to be obtained from the accused himself. Kst Samuels in his own testimony to this court stated that, he awoke accused nr 2 in a kind manner, and that throughout his search he REPEATEDLY and clearly explained the rights to the accused. Later during cross examination he reversed his own testimony by stating that the awaking of accused nr 2 could have happened in a different way.

1.15 Kst Samuels conceded that he could not remember that well and that it is possible that he could assaulted accused nr 2 in the awaking process.  This is in clear and sharp contrast to his earlier testimony.  Kst Sameuls testimony is also contradicted by Kapt Cleophas, who testified that accused nr 2’s rights where only explained but once.

1.16 The fact that both witnesses never made any statements to refresh their memories from, together with the fact that the incident occurred almost 3 years prior to the trial, combined with the fact that both these witnesses differ on material aspects in their testimony combine for a potent mixture to ensure unreliable evidence which does not even pass the test of beyond reasonable doubt.  There already exists more doubt than is reasonable in any event.  
1.17 The doubt further touches all material aspects to the trial, the search and seizure and the explanation of accused 2 constitutional rights.

1.18 This was a young officer trying to earn his stripes in General Cele’s new ‘army’ South African Police. There must be a stop to these illegal police actions, when something as simple as taking the time to clearly explain an accused of his/her rights is obfuscated, does it not seem to lend itself to the rationale that this may only be the tip of the iceberg.    
1.19 Minister van Polisie v Gamble 1979 4 SA 759 (A) 764 

1.20 It must also prove that Mrs. Masilane gave her consent being fully informed of her rights, to refuse consent and what the implications of the search would be, as well what the officers were looking for.

1.21 Mrs Masilane’s rights, and then by implication this also applies to accused nr 2 when his room was searched, could not properly have been explained in the amount of time in which Kst Samuels who ‘explained’ the rights of the accused to him in 1 minute was suppose to have explained the accused rights. 
1.22 Were the rights explained, from Kst Samuel’s own admission - “it may not have happened as he said”.
1.23 (S. v Mathebula and Another 1997 (1) SACR 10 p19)
1.24 “The rationale for the requirement that an accused should be entitled to legal representation at every important pre-trial stage is as follows: an accused is presumed innocent until proven guilty. The onus is on the State to prove that guilt. There is no duty on the accused to assist the State in its task. An accused has the right to remain silent and need not contribute in any away to the process of supplying or obtaining evidence which tends to prove his guilt in the form of self-incriminatory oral or written communications.” She must also have given her consent free of any intimidation, or else it would be tantamount to a forceful entry into her home. 

1.25 The house was surrounded by police officers and quite a number of officers were at the door asking where her son was. She clearly should have been intimidated 
1.26 The State has not met its burden of proving beyond a reasonable doubt that an informed and authorized consent was given, taking the argument and case law cited above into consideration. 
1.27 It is the defenses’ submission that the search should therefore been deemed illegal, and the evidence so obtained during the aforementioned search and seizure should be excluded. 
1.28 In the event that the court does not agree with the defenses submissions above then the next question is - On What grounds can the evidence still be admitted?

1.29 The Canadian Approach taken in Collins, as it is the only leg the prosecution has to stand on, can not be relied upon by the court since the approached follow there is in clear contrast to the South African constitution.
1.30 It is the defenses submission that the court follows the O’Brien decision since case law clearly states that that according to the South African constitution, the courts approach toward unconstitutionally obtained evidence should be Pro-exclusion vs. Canada’s pro-inclusion.  Stress the difference in society and how it cannot be the case, and why it is followed in certain cases, where there has not been deliberate action on the part of the officers and where the numerous case law states it can’t be the case in Canada. 
1.31 R. v. Collins [1987] 1 S.C.R. 265
1.32 If this honorable court decides it must follow the narrow viewpoint of the prosecution in its use of Canadian case law, namely R. v. Collins, it must apply such a case in its entirety. It would be improper to apply such Canadian precedence in an area which higher courts have determined that this view is too narrow to be applied in South Africa. [See S v Motloutsi supra page 86 – H] 
1.33 While the American approach is to deem illegally obtained evidence to be inadmissible, except when the court can be shown compelling reasons why such evidence should be admitted. 

1.34 However, In Canada, Evidence improperly obtained is prima facie admissible. The onus is on the person who wishes the evidence excluded to establish the further ingredient; that the evidence would bring the administration of justice into disrepute.”  - this is a pro-inclusion approach, which is not the case in South Africa. 
1.35 [R v Collins supra Par 37]. It is clear to me that the factors relevant to this determination will include the nature of the evidence obtained as a result of the violation and the nature of the right violated and not so much the manner in which the right was violated. Realevidence that was obtained in a manner that violated the Charter will rarely operateunfairly for that reason alone. The real evidence existed irrespective of the violation of the Charter and its use does not render the trial unfair. However, the situation is very different with respect to cases where, after a violation of the Charter, the accused is conscripted against himself through a confession or other evidence emanating from him. The use of such evidence would render the trial unfair, for it did not exist prior to the violation and it strikes at one of the fundamental tenets of a fair trial, the right against self-incrimination. Such evidence will generally arise in the context of an infringement of the right to counsel. Our decisions in Therens, supra, and Clarkson v.The Queen, [1986] 1 S.C.R. 383, are illustrative of this. The use of self-incriminating evidence obtained following a denial of the right to counsel will generally go to the very fairness of the trial and should generally be excluded. Several Courts of Appeal have also emphasized this distinction between pre-existing real evidence and self-incriminatory evidence created following a breach of the Charter (see R. v. Dumas (1985), 23 C.C.C. (3d) 366 (Alta. C.A.), R. v. Strachan (1986), 24 C.C.C. (3d) 205 (B.C.C.A.), and R. v. Dairy Supplies Ltd. (Man. C.A., January 13, 1987, unreported)).1987 CanLII 84 (S.C.C.)

1.36 It may also be relevant, in certain circumstances, that the evidence would have been obtained in any event without the violation of the Charter. There are other factors which are relevant to the seriousness of the Charter violation and thus to the disrepute that will result from judicial acceptance of evidence obtained through that violation. As Le Dain J. wrote in Therens, supra, at p. 652: The relative seriousness of the constitutional violation has been assessed in the light of whether it was committed in good faith, or was inadvertent or of a merely technical nature, or whether it was deliberate, wilful or flagrant. Another relevant consideration is whether the action which constituted the constitutional violation was motivated by urgency or necessity to prevent the loss or destruction of the evidence. I should add that the availability of other investigatory techniques and the fact that the evidence could have been obtained without the violation of the Charter tend to render the Charter violation more serious. We are considering the actual conduct of the authorities and the evidence must not be admitted on the basis that they could have proceeded otherwise and obtained the evidence properly. In fact, their failure to proceed properly when that option was open to them tends to indicate a blatant disregard for the Charter, which is a factor supporting the exclusion of the evidence

1.37 It is the defences submission that the court asks the following questions on application of the quoted case by the state.  If read in its entirety, the case in actual fact works against inclusion of the evidence as appose to in favour of including the evidence.

1.38 The questions are: 
1. Why did the administration of justice not come into disrepute here?  

2. When does the administration of justice come into disrepute? Considering the right against self-incrimination and with intentional Disregard for the constitutional rights.

3. Does R v Collins works in our favour or against inclusion, all factors considered. 

1.39 Domino Effect / Derivative Evidence/ Fruit of the Poisonous Tree

1.40 The exclusionary rule, leads itself into the doctrine of the "fruit of the poisonous tree". While the exclusionary rule states that all evidence obtained from an unreasonable search or coercive interrogation must be barred from admissibility at trial, the poisonous fruit doctrine states that all evidence that was uncovered or came to the knowledge of law enforcement as a result of the initial illegal search, arrest or interrogation must also be excluded. 

1.41 This has long been the law in the United States since the Silverthorse Lumber Co. v. United States 251 U.S. 385 (1920), what was quoted in S v Ebrahim 1991 (2) SA 553 (A). It is not only that the actual evidence which is the fruit of the illegal search which must be excluded, but so to must any knowledge of such evidence be wiped form the mines of the investigators and Jurist. If during the pre-Constitution days, the Court of Appeal determined this to be a fundamental aspect of a fair trial, how could it not be a fundamental aspect since the new constitution? It is the defenses submission that it is of utmost importance to the court where [Per S V Motloutsi Supra on P 81 – G] 

1.42 “Courts have no higher duty to perform that those involving the protection of the citizen in the civil rights guaranteed by him by the I Constitution, and if at any time the protection of these rights should delay, or even defeat, the ends of justice in the particular case, it is better for the public good that this should happen than that a great constitutional mandate should be nullified.” [Quoted in Motloutsi decision from The People v Madden [1977] IR 336 at 348 – also see O’Brien case in this regard].
1.43 Justice Holmes delivering the ruling of the U.S.S.C. in Silverthorne [supra]  states that, “the essence of a provision forbidding the acquisition of evidence in a certain way is that not merely evidence so acquired shall not be used before the Court but that it shall not be used at all.” 
1.44 It is crucial that the State does not use illegal methods to obtain information, which in itself may be inadmissible given the exclusionary, but which can be used to obtain other evidence which is by default admitted, due to the fact that no direct illegal methods of acquisition were used. This would lead to “decreased respect”  in the law. Society is the ultimate loser when, in order to convict the guilty, it uses methods that lead to decreased respect for the law. See United States v. Archer (supra at 677). 
1.45 S v EBRAHIM 1991 (2) SA 553 (A) 
1.46 "As the Supreme Court has repeatedly made clear, the exclusionary rule has nothing to do with the fair determination of the guilt or innocence of the accused. It represents a judicially-created device designed to deter disregard for constitutional prohibitions and give substance to constitutional rights. Mapp v. Ohio 367 U.S. 643. In the words of Justice Holmes, to allow the Government to benefit illegally from seized evidence, " reduces the Fourth Amendment to a form of words" Silverthorne Lumber Co v. United States 251 U.S. 385 (1920). The philosophy behind the rule and possible broader application of the basic principle underlying it was best described by Justice Brandeis in an oft-quoted passage from his dissenting opinion in Olmstead v. United States 277 U.S. 438 (1928), which we have only recently invoked again, see United States v. Archer 486 F 2d 670, 674-5 (2d Cir 1973):

1.47 'The Court's aid is denied only when he who seeks it has violated the law in connection with the very transaction as to which he seeks legal redress. Then aid is denied despite the defendant's wrong. It is denied in order to maintain respect for law; in order to promote confidence in the administration of justice; in order to preserve the judicial process from contamination. Decency, security and liberty alike demand that Government officials shall be subjected to the same rules of conduct that are commands to the citizen. In a government of laws, existence of the Government will be imperilled if it fails to observe the law scrupulously. Our Government is the potent, the omnipresent teacher. For good or for ill, it teaches the whole people by its example. Crime is contagious. If the Government becomes a lawbreaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy. To declare that in the administration of the criminal law the end justifies the means -- to declare that the Government may commit crimes in order to secure the conviction of a private criminal -- would bring terrible retribution. Against that pernicious doctrine this Court should resolutely set its face.' 277 U.S. at 484-5.

2. Pointing Out

2.1 Constitutional rights

i. 2.2 The explanation of accused nr 2’s right to legal representation during this Pre-Trial Procedure.
2.3 In this regard see S V Gasa1998(1) SACR 446 (D), which was referred to in S v Hoho 1999(2) SACR 159 (C) and MOHAMED AND ANOTHER v PRESDIENT OF THE REPUBLIC OF SOUTH AFRICA AND OTHERS 2001 (2) SACR 66 (CC) 
2.4 [At P 448 C] “According to the decision in the S v Mathebula and Another 1997 (1) BCLR 123 (W), with which I respectfully agree, accused No 1 should have been informed of his constitutional rights in regard to consulting a legal practitioner, specifically with reference to the pointing-out, and that in the absence of a waiver of those rights, the pointing-out and any admissions arising there from are inadmissible. 


2.5 D Accused No 2 received no better explanation of the constitutional rights in question. Before interviewing him, Miller merely told him that he had the right to have an attorney present and that clearly had reference to that interview. 


2.6 E Havenga also informed him of his right to an attorney, but not of his rights to be provided with the services of an attorney at State expense if he could not afford to engage his own. 

2.7 Accused No 2 appears to be even less sophisticated than accused No 1, and for the reasons already stated in the case of accused No 1, I do not consider that he was fully informed of his F rights in terms of s 25(1) (c) of the interim Constitution. It follows for the reasons already given that his statement to Superintendent Havenga cannot properly be admitted.” 

2.8 “Executive action will generally fail this test where police and other enforcement officers take actions which infringe fundamental rights without possessing clear legal authority to do so. Such actions might include the failure of the police to inform an arrested person that she has a right to counsel where no statutory or common law specifies the conditions under which such failure could legally occur.” S v Mathebula and Another 1997 (1) SACR 10 (W) p.24
2.9 “Evidence obtained in breach of the fundamental rights embodied in the specific provisions of ss 25(1), 25(2), 25 (3) already referred to, may well have been obtained voluntarily and be perfectly reliable, but the rationale for its exclusion will lie in the preserving of fairness of the criminal justice system as a whole and not only the fairness of the actual trial itself”  S v Mathebula and Another 1997 (1) SACR 10 (W) p.18
ii. 2.10 The accused understanding of his constitutional rights.
1. 2.11 The first question the court needs to consider, which one purely of logic is: Could constitutional rights be waived, if they were not explained to begin with?  This question needs no further deliberation, the right to an attorney during the pointing out, prior to doing a pointing out where never explained in such terms.  In order to assess this question the court merely has to look at the evidence presented.
2.12 The mere explanation that the accused had “a right to an attorney”, does not mean or even imply, neither can it be construed to mean that the accused understood that he could consult with such an attorney before he does any pointing out.
2.13 The above implies also to a free attorney provided at state expense.  

2.14 This was never explained, therefore it could not be waived.

2.15 The incriminating evidential nature of pointing out evidence, which implies the consequences attached to such a pointing out also were never explained.  This infringes on the accused right to remain silent and the nature and effect such evidence will have on such a right consequently in the trial.
2.16 By virtue of the evidence of the state it was never explained to the accused.

2.17 Again, the questioned that begged to be answered is:  In all honesty, can the accused be said to have waived his right if it was never even explained to him that he indeed had such a right?

2.18 The question as to waiver of these rights begs a consideration by the court and an answer from this court before moving on to either include or exclude the evidence to obtained. 

2.19 It is the submission of the defense, that based on evidence alone, the state already fails the test since these vitally important constitutional rights were never explained to begin with, and hence based on evidence and merits alone could never have been waived.  [See S v Gasa Supra at 448 [C]]
2. 2.20 In order to consider the evidence the waiver of the constitutional right first has to be considered. 

a. 2.21 The waiver of these constitutional rights has to be:

2.22It is the defenses’ humble submission that in order to consider waiver, and in order for this waiver to have any real legal consequence and effect the following bare essentials need to be present.  At such time of the waiver the waiver need to comprise of the following:

2.23 The waiver has to be:

i. Freely

ii. Voluntarily

iii. And an informed waiver which implies:

1. The accused fully understood his rights.

2. Decided NOT to exercise them, out of his own free will

3. While fully understanding the consequences attached to his waiver.

2.24 Failure to have all these elements present, will result in absurdities.  Points one and two has been written into the criminal procedure act as far as pointing out is concerned.  

2.25 Point 3, were brought into perspective by the new constitution and subsequent case law. [See S v Gasa, S v Hoho, S v Mathebula supra]
2.26 Case law considered, it is clear that even if the court does consider the fact that there was waiver, that such waiver was an uninformed waiver, which could carry no weight.

b. 2.27 Legally the Criminal Procedure Act’s  requirements of pointing out evidence is that such evidence should be:
i. Freely

ii. Voluntarily

iii. Not unduly influenced

iv. Full and Sober senses

v. By the accused
c. 2.28 In a brief discussion, the defense whishes to bring the following to the courts attention:
i. 2.29 The role of assault or undue influence in points i ,ii and iii above.
1. 2.30 In order for the court to come to any kind of just decision the court needs to consider the evidence presented and the likely hood that in actual fact the event occurred as they were presented by the state, or as it were presented by the defense.  If the court finds that it can believe either set of facts (as per state or defense) the court can then make the appropriate ruling.

2. 2.31 However, if the court finds that it can believe neither, then court finds itself on very shaky and difficult grounds.  Whatever decision the court then makes is fundamentally based on doubt, which in any criminal trial, the benefit of such, should be given to the accused.

3. 2.32 In considering the actual events of the day in question the defense humbly wants to refer the court back to the cross examination of Kst Samuels.  When considering the events as per his testimony the court has to consider the likely hood that an individual such as the accused would very easily and happily abandon his rights and any potential of ever fighting the very serious charges against him.  All this in favor of pleasing an individual such as Kst Samuels, to which the accused has no affiliation, affection or obligation.
4. 2.33 In addition to that mentioned above the court also needs to consider the likely hood that all this abandonment of rights occurred even after the accused was duly and fully made aware of each and every right he has, on numerous occasions.
5. 2.34 In addition to the above, that the accused fully understood the implications of what he was about to do – which is incriminate himself and imprison himself for a lengthy time.
6. 2.35 In addition to the above, while not being unduly influenced in any way whatsoever.
7. 2.36 The defense humbly wants to submit, with all due respect to the witness concerned, that if the court can honestly believe all the above, the court can believe almost in anything, which does not exclude fairies. 
8. 2.37 The defense humbly submits that the state is making serious attempt at selling the court a fairytale.

i. 2.38 The role of not explaining constitutional rights properly in 1,2 and 3

1. 2.39 The defense humbly submits that this point was discussed at length above at the various points above and needs no further deliberation except for stating that the same principles applies here which relates to:

a. The comprehension and understanding of the accused of his rights. [ See S v Gasa supra at 448, S V Hoho supra at 159 ]
b. In order to make a well informed decision. [ S v Gasa supra at 448 ]
c. This only then could result in a legally binding waiver. [ again S v Gasa supra at 448 ]
b. 2.40 If found to be in violation of constitutional rights can still be admitted.
i. 2.41 The test the court should apply in the determination of whether the public interest is best served by the exclusion or the inclusion of illegally obtained evidence was clearly outlined in the case of S v Hoho supra.
ii. 2.42 Point of note is that the Hoho case supra was followed in the full bench decision of S v Mkhize 1999(2) SACR 632 (W) and was again refered to in a Cape Provincial decision referenced 2002 (2) SACR 586 (C).
iii. 2.43 The test is the following on [S v Hoho P 160] :

iv. 2.44 An answer to that question depends on a consideration of all the circumstances, inter alia the nature and extent D of the illegality.
v. 2.45 Was the illegal action intentional or unintentional?
2.46 The answer to this question would be that the action was intentional.  Kst Samuels on his own version just came from the police college and was completely well schooled in the legal requirements of searches, seizures and the explanation of the rights to the accused in the event of a confession or pointing out.

2.47 It can therefore only be, by virtue of Kst Samuels’s own testimony that the action was intentional.

vi. 2.48 Was it the result of an ad hoc decision, or does it represent a settled or deliberate policy?
2.49 The court knows from experience with several different cases that the police force does have a tendency in general not to go to large lengths in obtaining warrant for searches.  It is also almost never found that accused individuals are given the opportunity to consult with legal practitioners prior to doing pointings out or making confessions.

2.50 In practice it is most often found that, if an accused is given access to legal representation that all co-operation with the police is ceased and the police is left to do their investigation themselves without the accused incriminating himself any further.

2.51 This type of investigation, were the accused does not provide the evidence is called evidential investigation versus confessional investigation, where the accused provides all the evidence.

2.52 Because the involvement of legal practitioners would complicate the investigation it is often found that the police would rather sacrifice on access to legal representation, in the interest of securing a conviction as appose to respecting constitutional rights and having to do the hard labour of obtaining evidence themselves.

2.53 It is therefore shear logic that this type of action is both a settled and deliberate policy, which should be stopped in its tracks. 
vii. 2.54 Was the illegality one of a trivial or technical nature, or was it a serious invasion of important rights, the recurrence of which would involve a real infringement of necessary freedoms? 
2.55 The evidence speaks for itself.  A more important and serious invasion of important rights can not be found.  All 3 vitally entrenched rights of the constitution were violated here.  The rights to privacy, against self incrimination and to an attorney were all violated.

2.56 A more blatant violation of human dignity and constitutional rights could not be found.

2.57 A recurrence of this violation would only stand to confirm that the courts give no effect to the rights enshrined in the constitution and that it is 100% in order for the police to fight crime, while committing crime on their part to fight it. 

viii. 2.58 Were there circumstances of urgency or emergency which provided some excuse for the action?
2.59 Again taking the state’s evidence into account, it is clear that they had ample opportunity to obtain warrants.  They also had all the time at their disposal to properly inform the accused of any and all rights that was necessary.

2.60 They even had to means and opportunity to properly record their compliance with the law and constitution on video camera if they were that adamant about eventually proving they complied fully.

2.61 No emergency or urgency was shown by the state.  The police left from the police station fully knowing what they were setting out to do and accomplish.  They even had enough time to gather enough forces for the operation to accused 2’s home and encircle it. 

ix. 2.62 It is the humble submission of the defense that in the application of the aforementioned test the court can only come to the answers as argued by the defense in each question.
2.63 It is therefore only logical, and the only conclusion the court can come to, that it is in the broad public interest that crime not be fought by committing more crime, but that the police be held to the standard and values as enshrined and set in our constitution.

2.64 The defense can not improve on the wording used in the Hoho decision supra which sums up the reasoning and rationale behind the court coming to such a conclusion as found on [page 162 at I]:

2.65 “This is not only because of the potential unreliability of such statements, but also, and perhaps mainly, because in a civilised society it is vital that persons in custody or charged with offences should not be subjected to ill-treatment or improper pressure in order to extract confessions. It is therefore of very great importance that the Court should continue to insist that before extra-judicial statements can be admitted in evidence the prosecution must be made to prove beyond reasonable doubt that the statement was not J obtained in a manner which should be reprobated and was therefore in the truest sense voluntary."

 '
c. 2.66 The domino effect in this:
i. 2.67 The point from which the court need to approach evidence obtained in an illegal manner, and all evidence so obtained consequently has already been argued above at length.  Amongst other the doctrine of the fruit from the poisonous tree refers to such evidence.
ii. 2.68 But even more important is the ripple effect the manner in which such evidence so obtained has on society and the techniques used by the police force.  
iii. 2.69 S v Hoho supra on P 163 refers:

2.70  'A prisoner's confession, made to prevent his being suffocated or to avoid one more electric shock to his genitals, has dubious value as proof. That is why it has been said that the fundamental reason for excluding improperly obtained statements is that they are unreliable. 
2.71  Another approach is to look at the matter from what is good or bad for society. It is not in the interests of society to try a man on such evidence, because it would be unfair to do so - it is socially malignant to get a conviction by recklessly disregarding whether the accused is truly guilty. But there is another reason for getting rid of the tainted results of violence and deceit. A just society cannot exist if its policemen are violent, sadistic and corrupt. If the courts were to receive improperly obtained statements, they would encourage policemen to resort to vicious and evil I practices. Due process is essential to the well-being of society.' 

2.72 The same reasoning was also followed in the decision of S v Tandwa and others 2008 (1) SACR 613 (SCA).

2.73 [See P 647 at C] Where the court indicated that evidence obtained illegally should be exluded for reasons of the broader public interest which reached beyond fairness to the individual accused.
The Motloutsi decision supra, was also considered in the Tandwa decision supra, and was not rejected by the appellate division. 

3. 3.1 Confession
a. 3.2 Constitutional rights
i. 3.3 The explanation thereof or not

3.4 In order for the court to come to any conclusion the evidence tendered needs to be considered.  It was conceded by the official who took down the confession that the only aspects that were covered by him in relation to the explanation of the accused’s constitutional rights, were the questions contained on the prescribed form.

3.5 The witness conceded that he did not go beyond what was written there, neither did he explain more nor elaborate on what was contained therein.

3.6 All though the form does contain the accused right to remain silent and the accused right to legal representation in it, the explanation as contained per the form in evidence leaves much to be desired.
3.7 The form does not go into the failure of the accused to remain silent and the consequences such an action would have on his subsequent trial.

3.8 The form does not explain that the accused can obtain the services of a legal representative prior to the confessional interview continuing.  The form does not explain that the accused can discuss this confessional interview with his legal representative prior to making it, and that he has the right to do so.

3.9 The form does not explain that in the event the accused does not have the required funds, a state funded attorney can provide all the services mentioned in the paragraph above, right there, right now, before the accused continues with the confessional interview.

3.10 It cannot be said that the accused waived his right to remain silent, nor that he waived his right to legal representation with respect to the confession if it was not properly explained to him.  The mere explanation that the accused does have a right to an attorney is so vague and ambiguous, that it could mean almost anything.  For the most, and at the very best, the unsophisticated accused who is no legal expert, would interpret that right to be only applicable at the time he actually goes to court.  Failure to explain anything more to the legally untrained, legally unsophisticated accused would be tantamount to not explaining anything to him at all.
3.11 The form does not contain the elements discussed and neither were they explained as per the evidence of Supt Mkwindana.     

ii. 3.12 The accused actual understanding thereof or not.

3.13 If a right is not properly explained, it cannot be properly understood.  It is the defenses humble submission that this needs no further deliberation.  It is not possible to understand something that was not said to begin with.

3.14 To go into the accused proper understanding of his constitutional rights when they were not even properly mentioned not explained to begin with is just ludicrous to even consider.

3.15 There is no proper understanding of the accused constitutional rights possible even if the state’s version were to be accepted as the holy grail of truth, which the defense submits it is not and is far from.

iii. 3.16 Violation of constitutional and rights, the legal requirements in terms of section 217 of Criminal Procedure Act and the burden of proof in the allegation of the violation of such rights.
3.17 In Du Toit et al’s Commentary On the Criminal Procedure Act the following is quoted from page 24-56H – Rev 42, with relation to the discussion of onus of proof in respect of confessions and the violation of constitutional rights in relation thereto:
3.18 “It is quite clear that the onus is on the State to prove beyond a reasonable doubt that a confession was made freely, voluntarily and without undue influence (see the discussion of S v Zuma & others 1995 (1) SACR 568 (CC) ; 1995 (2) SA 642 (CC) below in the commentary on the requirements for admissibility under s 217). What is rather less clear is whether the same applies when the constitutional requirements of admissibility are in issue. It was held in S v Mathebula & another 1997 (1) SACR 10 (W) that the onus was on the accused to prove the breach of his or her fundamental rights. The court in S v Brown en 'n ander 1996 (2) SACR 49 (NC) , on the other hand, held that it was for the State to prove that the accused's rights were not violated. The court in S v Mgcina 2007 (1) SACR 82 (T) followed Brown in preference to Mathebula . Du Plessis J (with whom Basson and Preller JJ agreed) pointed out, correctly, it is submitted, that the well-known ‘double-barrelled approach' set out in cases such as S v Zuma & others and R v Oakes (1986) 26 DLR (4th) 200 (SCC) (in terms of which the onus rests on the party who alleges a violation of a fundamental right to show that the right exists and that it has been violated in his or her case, and the onus rests on the party who relies on a limitation of that right to prove that the limitation meets the requirements of the limitation section of the Constitution) does not apply in situations of this kind. That approach is appropriate, the court held, whenever the issue is whether a person's fundamental rights have been infringed by some legislative provision but not, as in this case, when the issue is whether evidence adduced by the State has been obtained in a manner that does violence to the accused's fundamental rights. The rights set out in s 35(2) (b) of the Constitution are, the court opined, as much a part of the maintenance of Viscount Sankey's ‘golden thread' as those identified by Kentridge AJ in Zuma (para 33). Thus, for the same reason that the onus is on the State to prove the voluntariness of a confession, the onus is, too, on the State to prove that the accused's fundamental rights were not infringed in the procurement of the admission or confession.”

3.19 The state has the strict onus of proving that the factually the accused waived his rights and it was his full intention too. (See Umhlebi v Estate of Umhlebi and Fina Umhlebi (1905) 19 EDC 237 at 246; Laws v Rutherfurd 1924 AD 261 at 263; Roodepoort-Maraisburg Town Council v Eastern Properties (Pty) Ltd H 1933 WLD 224 at 226; Collen v Rietfontein Engineering Works 1948 (1) SA 413 (A) at 436; Borstlap v Spangenberg en Andere 1974 (3) SA 695 (A) at 704; Van Rensburg en Andere v Taute en Andere 1975 (1) SA 279 (A) at 308.)  

3.20 In considering whether this burden of proof of waiver was met, the court must take cognizance of the fact that people do not as a rule abandon their rights lightly, thus the time – honoured dictum ‘ waiver must be clearly and unequivocally proved’ See Cassim v Kadir 1962 (2) SA 473 (N) at 478; Bay Loan Investment (Pty) Ltd v Bay View (Pty) Ltd 1971 (4) SA 538 1997 (1) SACR p27 at 540; Alfred McAlpine & Son (Pty) Ltd v Transvaal Provincial A Administration 1977 (4) SA 310 (T) at 324D

3.21 When deciding upon the question whether or not a party's conduct constitutes a waiver of his rights, not only one element of his conduct must be looked at, but the whole of his conduct. (See Desai v Mohamed 1976 (2) SA 709 (N) at 713.) 

3.22 Where ignorance of rights is caused by a mistake of law, waiver of those rights can be set aside. (See Van der Merwe v Die Meester en 'n Ander 1967 (2) SA 714 (SWA) at 723-5.) 

3.23 Even if the constitutional rights were explained but there was not a clear communication of the waiver of said rights. [See S v Mathebula and Another 1997 (1) SACR 10 (W)  p.26]

3.24 Thus with respect to onus of proof, the requirements in terms of section 217 of the Criminal Procedure Act lies with the state, the same applies to the proving of the non-violation of the accused constitutional rights.
b. 3.25 Section 217 requirements for a confession

i. Freely

ii. Voluntarily

iii. Not unduly influenced

iv. Full and sober senses

v. By Justice of peace

vi. In writing 
c. 3.26 The role of the Section 217 requirements: Assault and undue influence:
3.27 An in depth discussion has already been made in the argument above about the so called informed waiver.  Can it be said that a right has been waived if an accused was not aware of it to begin with.
3.28 The same applies to freely and voluntarily.  Can it be said that a statement was made freely and voluntarily if the accused who made it, did not know that he does not have to make it to begin with.  The question can be extended to how freely and voluntarily can the statement be said to be if the accused were not made aware of the fact that he could consult with an attorney, prior to making the statement.
3.29 The freely and voluntarily question can be even further extended to ask the question how freely and voluntarily the statement can be said to be if the accused was not made aware of the consequences attached to making such a statement and how that situation would differ from the accused not making any such statement.
3.30 It is very certain and quite clear that if indeed the accused were presented with an independent legal representative, that were not attached to the SAPS, he would have been properly informed of the consequences and legalities of making a confession.
3.31 If logics is applied to the above, the questions can be further extended to ask, why on earth would an accused provide the evidence to the police on which he would be convicted if presented to court if he knew that he need not do so and could not be forced to do so to begin with.
3.32 The question in [e] above can only be answered by way of one of two possibilities that does not defy neither fly in the face of logic.  That is that either the accused was forced in some way to provide the evidence or he was unduly influenced by virtue of promises or otherwise.
3.33 Any other explanation would beg the question why would a person do anything if there was nothing in it for him to do so.
3.34 In the event that the honorable court has a problem with understanding the above or seeing the logic behind it, the defense humbly request the court to consider the following:  Would the court go to a merchant shop and hand the merchant money without receiving anything in return and leaving the shop empty handed for no reason whatsoever?  The question might sound ludicrous to begin with.  But that is the kind of logic that drives everything and anything human kind does.  Everybody does something for some reason or benefit.  Nobody does anything without receiving anything in return.  The same applies to an accused being questioned and ending up providing a confession.
3.35 In the present case the accused did both a pointing out and a confession for no benefit and or reason whatsoever.  This explanation flies in the face of logic and is begging the court for a logical answer that makes sense.
3.36 The honorable court only has two versions to consider, that of the state which carries the logic described above, which makes no sense to begin with.  Or the explanation of the accused which explains that everything obtained was obtained by force and assault.
3.37 It is the defenses humble submission that even if the court rejects the defenses explanation, the explanation of the state cannot be accepted because it defies logic and leaves the court with only doubt as to what really occurred on the day in question.
3.38 Hence there is doubt and the accused is entitled to benefit thereof.

4. 4.1 The domino effect and further cumulative compounding effect of the illegally obtained evidence.
4.2 Matters need to be put into perspective in order for the court to maintain any kind of just perspective on how evidence was gathered and how the state intends on proving the case against the accused.
i. First, there was the interrogation and subsequent obtaining of evidence from Mr De Jager.

ii. Secondly there was the subsequent search and seizure at accused nr 2’s house.

iii. Thirdly there was the pointing out of evidence which followed point ii above.

iv. Fourth there was the confession taken from accused nr 2.
4.3 It is important to consider that i, ii and iii logically followed each other. Nr ii and iii would never have occurred did nr I not occur first.  Also nr iii would never have occurred did nr ii not occur.  Last of all it is only obvious that nr iv would never have seen the light of day if the previous 3 did not occur.
4.4 Point b above is based on logics, but it is quite evident that each step was prerequisite for the next step.  Each step could never have existed if the previous step did not happen.  They are thus inseparable.  
4.5 Given the absolute unmistakable conclusion that each step is interlinked, leaves the court with the logical conclusion that if one of the steps should fall, can it be said that the remaining steps which preceded it can still be said to stand.  More importantly, that the steps following the fallen step can be said to be justified in the manner in which they occurred.
4.6 In the past the courts have embarked on several types of enquiries in order to determine whether evidence which followed on top of evidence obtained unconstitutionally could be admitted regardless.  “Fruits from the poisonous tree” is but one such doctrine. Another doctrine was whether the said evidence was bound to be discovered anyway, even if the unconstitutional evidence was never obtained.
4.7 Regardless of which doctrine the court applies in this matter.  The evidence fails both tests.
4.8 Even if the honorable court accepts the state’s version that the evidence was obtained while the state completely and utterly were respecting the accused constitutional rights.  The court is still confronted with the problem that this confession is a result of “fruits from the poisonous tree”. The only reason the police were able to illicit any such confession, which we do not admit was given,  is because they conducted an illegal search of the accused’s home without permission, which led to the pointing out of the items which were again illegally obtained without providing an explanation of his rights and by virtue of assaulting the accused.  The admitting of such evidence would give support and credence to a police state where the constitution is put aside and the police allowed to be a law onto themselves without any restriction, limitation or respect for the constitution. 
4.9 There is also further considerations the court need to take into account when accessing the global effect of what occurred the day in question:

4.10 “In any democratic criminal justice system there is a tension between, on the one hand, the public interest in bringing criminals to book and on the other, the equally great public interest in ensuring that justice in manifestly done to all, even those suspected of conduct which would put them, beyond the pale. To be sure, a prominent feature of that tension is the universal and unceasing endevavour by the international  human rights bodies, enlightened legislatures and courts to prevent or curtail excessive zeal by state agencies in the prevention, investigation and prosecution of crime. But none of that means sympathy for the crime and its perpetrators. Nor does it mean a predilection for technical niceties and ingenious legal strategies. What the Constitution demands Is that the accused be given a fair trial” Key v Attorney – General, Cape Provincial Division and Another 1996 (2) SACR 113 (CC) – Kriegler J at para [13]

4.11 Another case which sheds more light on burning question: “In every (criminal) case a determination has to be made by the trial Judge as to whether the public interest is best served by the admission or exclusion of facts ascertained as a result of, and by means of, illegal actions, and the answer to the question depends on the consideration of all the circumstances. On the one hand the nature and extent of the illegality have to be taken into account. Was the illegal action intentional or unintentional, and if unintentional, was it the result of ad hoc decision or does it represent a settled or deliberate policy? Was the illegality one of trivial or technical nature or was it a serious invasion of important rights the recurrence of which would involve a real danger to necessary freedoms? Were there circumstances or urgency or emergency which provide some excuse for action?” People v. Obrien [1965] 
4.12 S. v Hoho (2) SACR 159 (c) 1999. “Further the court is also alerted this passage taken from “Another approach is to look at the matter from what is good and bad for society. It is not in the interests of society to try a man on such evidence, because it would be unfair to do so – it is socially malignant to get a conviction by recklessly disregarding whether the accused is truly guilty. But there is another reason for getting rid of the tainted results of violence and deceit. A just society cannot exist if its policemen are violent, sadistic, and corrupt. If the courts were to receive improperly obtained statement, they would encourage policemen to resort to vicious and evil practices. Due process is essential to the well-being of society.” 
4.13 This investigation was fraught with deliberate violations of the accused’s rights to privacy, against illegal search and seizure, the right against self incrimination and the need to have one’s rights fully explained.  The police force decided it was well above the law and did not follow the constitution which they are obligated to uphold. 

4.14 Once the infringements have been alleged and the State has not proven beyond a reasonable doubt that such infringements did not take place, the infringements must be held to have occurred. The exclusionary rule, on which our constitution is structured states that all evidence attained from such illegal actions and the derivative evidence thereof must be excluded. The court has discretion to allow such evidence by weighing the infringements against the fairness in the justice system. This includes the public’s perception of policing activities, the continued actions of a militaristic police force, and the overarching need to uphold the Constitution, which is the basis of South Africa based on a new constitutional democracy. If the right to privacy, one’s right against illegal search and seizures by the state and the need for the state to prove beyond a reasonable doubt that the accused voluntarily  and freely waived all rights are to be dismissed because the police officers in this case were able to find some evidence as a result of such activity, then what weight is there to the constitution. Are the rights then not just seen as a guideline for which the state must act, but when it feels like it can infringe on them  then the court  is saying that the ends justifies the means. Why then have a constitution. It must only be in compelling and exceptional circumstances that evidence obtained from illegal police action be permitted. Not when the police intentionally and deliberately breach an accused’s constitutional rights. 

4.15 The prosecution wishes to rest its case for the inclusion of such evidence on the adoption of R. v Collins a SCC decision. However, Justice Lamer in giving the majority decision deliberately outlines that the deliberate infringement of an accused rights that such evidence obtained must be excluded. South African case law has shown that the Canadian approach is too narrow, as the Canadian Charter of rights is pro-inclusion, meaning that the evidence is ruled admissible until it can be proved that it should not be, however the South African Constitution is pro-exclusion as evidence is ruled inadmissible unless there are compelling and extraordinary reason for it to be admitted. (S v Mathebula supra) On top of this the Supreme Court of Canada in R. v. Grant, 2009 SCC 32, [2009] 2 S.C.R. 353, itself dismisses the approach taken in R v Collins, as it led to too many inconsistencies. So how can it possibly be argued that that the South African courts should apply foreign case law, which itself says is too narrow and which the foreign jurisdiction itself has overturned. 

4.16 As stated in S v Motloutsi supra,  the most important task of the court is to uphold the constitution. As stated in all cases above, it is the task of this court to weigh the probative benefits of allowing in such tainted evidence with the interests of the justice system as a whole. When all of these constitutional infringements are weighed against the interest putting possible criminals behind bars, the scale topples over. The illegal search and seizure, which no real consent was given, coupled with police brutality and the non-explanation of the accused rights, without any logically given or state proven waiver, cannot possibly be held up in a court of law. The police force must not act in the same manner as it did for decades during the Apartheid era. South Africa comprising of a new constitution must be accompanied by the rule of law which the constitution so strongly espouses, or else the new guard under its new militaristic job titles, will act as though South Africa is once again a police state where the police have free reign to breach any constitutionally stated rights as long as they can prove that some fruits, no matter how poisonous, came from the planting of their seeds. 
Conclusion

Based on the principles the laid down in the Criminal Procedure Act which have been enriched, narrowed and further restricted by the constitution. Blended with the interpreting case law and the principles which have been developed and further refined there.  It is clear that in order for this court to come to a just and fair decision which uphold the morals of society, enshrined in our constitution.  The court can only come onto one of two conclusions.
It is the defenses humble submission that the court decision in this matter with respect, boils down to one of two options:

1. Include the illegally, unconstitutionally obtained evidence which would only be in the interest of a successful prosecution, and not the broader society.  Since society in broad, includes everyone not just the state and complainants, and the manner in which this investigation was conducted can never be said to be just, fair and upholding the values of the constitution.
2. Exclude the evidence, which would be upholding and objective standard to which the police’s investigations should be measured to.  This will also uphold the standards of the constitution for everyone which includes the broad public and the police.

The defense thus humbly requests this court to exclude the evidence of the search and seizure, the pointing out that followed the search and the subsequent confession made by accused nr 2.
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